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STATEMENT OF THE CASE

John H. Cobb and E. L. Cobb were respectively

appointed Trustee for the property of John Tuppela

by his deed of August 19, 1920.

Transcript, pages 22-27.

John H. Cobb, as plaintiff, during his life time,

brought this suit, as trustee for John Tuppela, on

or about the 20th day of September, 1922, to re-

cover from the defendants, except the Chichagoff

Min. Co., damages upon an injunction bond given

b}" the other defendants in an equity suit, No. 2026A,



begun by the defendant, Henry Lepisto, on Dec.

16, 1920, in the District Court in and for the Terri-

tory of Alaska, First Division, against John H.

Cobb, John Tuppela and the Chichagoff Min. Co.

The three defendants first named herein in the said

suit gave the injunction bond set out on pages 6

and 7 in the Transcript of Record in this cause.

That thereafter on April 9th, 1921, such proceed-

ings were had in said cause No. 2026A that the re-

straining order in that cause was adjudged to have

been wrongfully issued, and was dissolved; and

thereafter with all due diligence, the plaintiff, John

H. Cobb, proceeded to collect the moneys due from

the Chichagoff Min. Co. to Tuppela, the payment

of which the defendant Lepisto had enjoined by the

said bond, and on April 20, 1921, did collect the

same.

That thereafter the suit of Lepisto v. Cobb, Tup-

pela and the Chichagoff Min. Co. came on regularly

for trial, and after a full hearing the complaint

therein was dismissed on the merits with costs.

Transcript, pages 97-98.

That on bringing this suit the Chichagoff Min.

Co. refused to join as plaintiff, and was joined as

defendant; alleged it was not damaged by the in-

junction bond; but the plaintiff J. H. Cobb, as trus-

tee for John Tuppela, having been prevented by the

injunction bond from receiving and collecting the

money due to Tuppela, until the 20th day of April,



1921, and being put to costs and expenses thereby

in procuring the dissolution of the injunction,

brought this suit to recover such damages as re-

sulted from the illegal issuance of the injunction,

bond; that the damages by reason of the issuance

of the injunction bond is declared to be the legal

interest on the sum of $75,000, the payment of which

was restrained from the Chichagoff Min. Co. to

Cobb and Tuppela as follows: interest at eight per

cent per annum from Jany. 2nd, 1921, to April 20,

1921, amounting to $1833.33 and also the sum of

$25 and costs and disbursements.

See Amended Complaint, pages 3-9, Trans,

The defendants, Lepisto, Wicklander and Lager-

gren, in their answer to the Amended Complaint

deny, generally, any liability under the injunction

bond.

Transcript, pages 10-12.

Defendants then set up a first and second coun-

ter claim to plaintiff's cause of action on the bond.

Transcript, pages 13-18.

Their first counter claim was based upon an al-

leged oral agreement made between Lepisto and

Tuppela about Dec. 29, 1918, whereby Tuppela is

alleged to have employed defendant Lepisto to act

as his agent or attorney in prosecuting Tuppela 's

suit against the Chichagoff Mining Co. and for

which service it is alleged Tuppela agreed to give

him a one-half interest in the total siun recovered.

Transcript, pages 13-18.
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That matter, however, was litigated in a suit en-

titled Henry Lepisto v. John Tuppela, et al. and was

on trial on the merits dismissed, and no appeal

taken.

Transcript, pages 97-98.

The plaintiff in this case set up by his reply that

this first counter claim had been thus litigated in

the suit of Lepisto v. Tuppela, et al.. No. 2026

A

(Transcript, page 21) and the Court in this case in-

structed the jury that it was barred from their con-

sideration, and no verdict was rendered on that

counter claim by the jury.

Transcript, page 219.

SECOND COUNTER CLAIM

The substance of the second counter claim is

stated in the first paragraph, as follows:

''That between the 20th day of December, 1918,

and the 20th day of December, 1919, the defendant

Henry Lepisto performed services for, and render-

ed assistance to John Tuppela at the special in-

stance and request of said John Tuppela, which

services and assistance were reasonably worth the

sum of $25,000, for which the said John Tuppela

agreed to pay the defendant Henry Lepisto their

reasonable value; which said services consisted of

services rendered in connection with the case of

John Tuppela vs. Chichagoff Mining Company re-

ferred to in the complaint, consisting particularly



in providing* the defendant Tuppela with room and

board, studying the facts on which said Tuppela

based his right of recovery against the Chichagoff

Mining Company, and explaining said facts as well

as interpreting for said John Tuppela and using his

personal influence and standing in the community

in procuring an attorney or attorneys in handling

said case aforesaid and assisting said attorneys in

connection with said litigation and assisting said

Tuppela by paying for his laundry and advancing

him small sums from time to time."

Defendant Lepisto then alleges compliance on

his part with the allegations, the appointment of

Cobb as trustee for Tuppela, the refusal to pay for

such services, and demands judgment on this sec-

ond counter claim for the sum of $25,000.

Transcript, pages 16-18.

And the case was tried and submitted to the jury

on: (1) The demand of the plaintiff for the two

sums of $25.00 and $1,833.33, a total of $1,858.33;

(2) Tlie demand of the defendant Lepisto contain-

ed in his second counter claim for $25,000 being the

alleged reasonable value of his services rendered to

Tuppela under the allegations of the second counter

claim.

The jury returned a verdict on Dec. 3, 1924, in

favor of defendant Lepisto for the sum of $4,975.00,

and judgment was entered thereon.

Transcript, pages 46 and 50.
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Subsequently John H. Cobb, plaintiff, died, and

on Feb. 10, 1925, E. L. Cobb, the other trustee

named in the deed of trust, was substituted in his

place, and brought this writ of error.

Transcript, pages 54-64.

SPECIFICATION OF ERRORS

The succinct questions involved on this writ of

error are clearly stated in the specification of er-

rors as follows:

The plaintiff in this action makes the following
assignment of errors which he avers occurred upon
trial of the cause, to-wit

:

I.

The court erred in the admission of evidence
offered by the defendant, and in failing and refusing

to exclude it on motion of plaintiff, in the follow-

ing instances: In the testimony of Frank Oja, on
cross-examination by Mr. Cobb, as follows:

CROSS EXAMINATION BY MR. COBB

Q. Did Henry Lepisto ever pay you for any of

John's board? John Tuppela's board? A. No.

Q. He told you that he would make arrange-

ments with the lawyers and that it would be taken
care of, is that it?

A. He told me that if Tuppela don't pay it he
would pay it, but Tuppela paid it himself.

Q. He didn't give vou any writing to that ef-

fect? A. No.
MR. COBB: I move the Court to exclude the

testimony that Henry Lepisto told him that if John
Tuppela didn't pay it he would on the ground that

the promise was void.
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THE COURT: It's an original promise, isn't if?

MR COBB: How is that?

THE COURT: It's not void. If I go to a man
and tell him to go to the storekeeper and tell him
to give him credit, it's an original promise, isn't it?

MR, COBB: No, sir. If he goes there and says,

**You board this man and I'll pay,'' that's an origi-

nal promise. That isn't a promise to answer for the

default or debt of another; but if he says, ''You
credit this man and if he doesn't pay you, I will,''

that's a promise to answer for the debt or default

of another and comes within the statute of frauds.

MR. HELENTHAL: The statute only provides
that no action shall be brought. It only says that.

And it is a good moral consideration for this pur-

pose.

MR. COBB: Moral consideration for $25,000 to

make a void promise? It strikes me as so ridicu-

lous that it would, that it ought to be excluded on
the ground that the promise alleged is void.

THE COURT: Objection overruled.

MR. COBB: We'll except.

n.

The court erred in admitting the evidence of Hen-
ry Lepisto, the defendant, fixing and stating the

speculative value of his services to the plaintiff,

for his alleged special, business and professional

service in addition to the actual value thereof, with-

out any evidence or proof at any time in the trial

that the said Lepisto was qualified by experience,

skill, education or otherwise, to know and fix such
value, as follows:

DIRECT EXAMINATION (Continued).
By Mr. Hellenthal.

Q. What was the reasonable value of those ser-

vices that vou have testified to ?
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A. A thousand dollars.

Q. Figured on the basis of what you had been
earning before

—

A. (Interposing): Yes; ordinary wages for un-
skilled labor.

Q. What was the reasonable value of the ser-

vices considering the kind of services that you ren-

dered.

MR. COBB: We object.

Q. (Continuing) : And the ordinary value
placed upon those services'?

MR. COBB: We object to that. He isn't shown
to be qualified to speak. In the first place, he has not
shown them to be any services except such as might
be rendered by any person—no special skill required

—any person who can speak Finnish and English.

THE COURT: Read the question, Mr. Reporter.
(Question repeated.)

THE COURT: I think I'll overrule the objection.

MR. COBB: We except.

THE COURT: You may answer.
A. Considering the fact

—

Q. (Interrupting) : Just place a value on it

without explaining. The question is plain.

A. About $10,000.

III.

The court erred in sustaining the verdict of the

jury for $4,975, and entering judgment against the

plaintiff thereon for that amount over the objection

and exception of the plaintiff, because the evidences

on the trial as to the value of the service rendered

was insufficient to justify the verdict, or the judg-

ment, and was against the law in this: in permitting

the defendant Lepisto to testify that his services

were worth the sum of about $10,000, such testi-

mony being based solely on his unsupported state-

ment, and not supported by any otlier testimony
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or proof of experience, skill, or education, or knowl-
edge of the matters, and the witness not being sup-

ported or aided in any such respect by the testi-

mony of any other witness, or at all, and because
such unsupported evidence of said Lepisto was the

only evidence upon which the jury could or did

base the verdict in the case, and was insufficient.

IV.

The court erred in sustaining the verdict of the

jury for $4,975, and in entering judgment against

the plaintiff thereon for that amount, over the ob-

jection and exception of the plaintiff, because the

evidence on the trial as to the value of the service

rendered was insufficient to justify the verdict, or

the judgment, and was against the law in this: that

the defendant Lepisto on the witness stand, in his

evidence, fixed the just demand due to be for ser-

vices actually rendered at the rate of Four and a

quarter ($4.25) dollars per day, for the time actual-

ly employed by him in such service, and that his

services did not exced about ten days actual time,

and that no other evidence of any kind was pre-

sented to the court or jury of any other service ; that

there was no evidence offered on the trial to enable
or justify the jury in finding any verdict for the

defendant other than for the said actual value of

said Lepisto 's services at the valuation fixed by
him of Four and a quarter ($4.25) dollars per day,

and the evidence thereon was wholly insufficient

to justify any verdict in any amount for the de-

fendant in excess of the sum claimed by the plaintiff

as damages for the interest due on the money with-
held from him by the bond in attachment given by
the defendants in this case; that there was no evi-

dence that his services were worth more than Four
and a quarter ($4.25) dollars per day, and all the
evidence offered was not sufficient to justify tlie
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jury in returnuig the verdict for the sum of $4,975,
or any greater sum than $1,000, and there was no
other evidence on that question.

V.

The court erred in admitting the evidence of

Henry Lepisto, defendant, to go to the jury, of the
terms and conditions, and his services thereunder,
of the alleged agreement between Lepisto and Tup-
pela, the plaintiff, of December 28, 1918, as follows:

• DIEECT EXAMINATION (Continued).
By Mr. Hellenthal.

Q. Now, Mr. Lepisto, yesterday you testified as

to having entered into an agreement with Mr. Tup-
pela, at Mr. Oja's house on December 28, 1918, as I

remember it. What did you agree to do under that

agreement and what did Tuppela agree to pay you
for your services under that agreement?

MR. COBB: We object to that. They have elect-

ed to proceed upon the quantum meruit, and it is ir-

relevant and immaterial ; besides the contract has al-

ready been declared void.

MR. HELENTHAL: I wish to be heard on that,

Your Honor.

THE COURT: The only question is the deter-

mination of the value of the services performed.
Now, the question in my mind, Mr. Cobb, is whether
he can show a portion of this contract to determine
the value of the services as considered by Mr. Tup-
pela and the defendant at the time he made that

contract. Of course, it is in no wa)^ binding, but the

question in my mind is whether that can be admitted
or not for the purpose of showing what the value of

the services was considered to be at the time the

contract was entered into. I would like to hear from
you on that. The question came up yesterday and
I have been running? tlie matter down and I find



l:^

considerable authority

—

MR. HELLENTHAL (Interrupting): I have
looked up those cases and I asked at that time that

I be given additional time. Looking up the author-
ities, I find that it is competent for three reasons

—

first, to determine, or as throwing some evidence
on, the value of the services rendered; second, it is

competent because it shows that the services were
not voluntarily rendered; it is competent for that

purpose; and, third, it is competent to show that

they were requested of him. The last two almost
merge in one ; but nevertheless I think there is some
distinction.

(Whereupon after argument, the Court ruled as

follows)

THE COURT: I have examined some of the

authorities. They all seem to be the same way. The
objection is overruled without you can show me
some authorities on the other side.

Mr. Cobb: How's that.

THE COUIT: The objection is overruled unless

you can show me some authorities.

MR. COBB: The authorities I looked up—

I

didn't expect this to come up—there are authorities

in line with that, but I think the better rule is that

it is not admissible ; at least, that if it should be held
to be admissible, it should be upon very strict in-

structions to the jury by the court. It especially

shouldn 't be admissible in this case. This defendant,
who now proposes to testify to the agreement yes-

terday testified to a state of facts in wliich weak-
mindednes

—

THE COURT (Interrupting) : Yes; I understand
all that, but that is a matter to be taken into con-
sideration by the jury under instructions from the
court.

MR. COBB: Very well. We'll just reserve an
exception. I don't know that it will make much dif-

ference.
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VI.

The court erred in sustaining the verdict of the
jury for $4,975, and entering judgment against the
plaintiff thereon for that amount, over the objec-
tion and exception of the plaintiff, because of mis-
conduct by the jury in allowing the defendant ex-

cessive verdict in that amount, which appears to

have been given by the jury under the influence of

passion and prejudice, and being a sum largely in

excess of that justified by the evidence in the case,

and in violation of the instructions given to the jury
by the court.

VII.

The court committed error and an abuse of the

discretion vested in him by law, by which the plaint-

iff was prevented from having a fair trial in this

case in this: in overruling plaintiff's motion for a

new trial upon the various grounds stated therein,

and in sustaining the verdict of the jury for the

excessive sum of $4,975, and entering judgment
thereon against the plaintiff in said sum over plaint-

iff's objection and exception.

VIII.

The court erred in sustaining the verdict of the

jury for the excessive sum of $4,975, and entering

judgment against the plaintiff, because the said

verdict was given and returned in violation of the

instructions of the court, as follows:

"In estimating the value of said services, however,

you are not to take into consideration the import-

ance of the case of Tuppela against the Chichagoff

Mining Company, or the amount involved therein,

or what may have been afterwards recovered froin

the Chichagoff Mining Company. The value of the

services rendered, if any, is identically the same
whether the case is important or trifling, or whether
the amount involved or recovered therein was large
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or small. There having been no special professional
skill involved in the matters alleged in the counter-
claim, the recovery, if any, by Lepisto under this

counterclaim should be the reasonable value of the
services he rendered.''

IX.

The court erred and committed an abuse of the
discretion vested in him by law, by which plaintiff

was prevented from having a fair trial in this cause,

by sustaining the verdict of the jury in the sum of

$4,975, and in entering judgment thereon in that
sum over the objection and exception of the
plaintiff.

BRIEF AND ARGUMENT

POINT I.

The substance of the first error assigned is:

The court erred in the admission of evidence of-

fered by the defendant, and in failing and refusing

to exclude it on motion of plaintiff,—in the testi-

mony of Prank Oja on cross-examination by Mr.

Cobb as follows:

Q.: Did Henry Lepisto ever pay you for any of

John's board—John Tuppela's board? A.: No.

Q, : He told you that he would make arrange-

ments with the lawyers that it would be taken care

of, is that it?

A.: He told me that it Tuppela don't pay it he

would pay it, but Tuppela paid it himself.

Q. : He didn 't give you any writing to that effect ?

A.: No.

MR. COBB: I move the court to exclude the tes-
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testimony that Henry Lepisto told him that if John
Tuppela did not pay it he would on the ground that

the promise was void.
* * * *

THE COURT: Objection overruled.

MR. COBB: We'll except.

This objection is important in this: The defend-

ant Lepisto attempted to support one of the im-

portant elements of his claim for the reasonable

value of his services on that class of testimony. His

principal claim is that he procured a room and

meals, etc., for Tuppela, and on page 125, Trans-

cript, he testified:

*'So I told Mrs. Oja then that if she would give

Tuppela meals before, I could make some other ar-

rangements, and I also went to that house to his

room where he was rooming and told his landlady

that I was going to help him, try to help Tuppela,

and if she would let Tuppela live in this house, in

his room, continue to live in his room and make
him comfortable, I would see that she would get

paid what Tuppela owed her."

Transcript, pages 125-126.

Same on pages 115 and 131, Transcript.

On cross examination, however, it was admitted

that Lepisto never did pay any of these promised

expenses.

"Q.: Did you ever pay a single dollar towards

Tuppela 's board"?

A.: Only sometimes we went to a restaurant to-

gether and that is the only way I ever paid for his

—
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Q. (interrupting) : Oh, you invited him out to a

meal occasionally? A.: Yes.

Q.: But his board '^ A.: But his board, I didn't

—

Q. (interrupting); You didn't pay a dollar to-

wards that. Did you pay anything for his coal'?

A. : Not for his coal or rooms, either.

MR. COBB: I think that's all."

So all of this class of testimony was merely to

impress the jury that Lepisto promised to pay for

Tuppela's expenses if Tuppela did not pay, all of

which was subject to the same objection as that

made and admitted over the objection of plaintiff

in the first error above assigned.

Sec. 1876, Compiled Laws of Alaska, 1913, pro-

vides: ''Sec. 1876. In the following cases an agree-

ment is void unless the same or some note or mem-
orandum thereof expressing the consideration be

in writing and subscribed by the party to be charged

or by his lawfully authorized agent. ^^ * *

(2) An agreement to answer for the debt, default

or miscarriage of another."

So far as this court can tell from the record in

this case the jury rendered its verdict against the

plaintiff solely on the alleged promise testified to

over plaintiff's objection, by Lepisto that he would

pay for Tuppela's room rent, board, etc., if Tup-

pela did not pay it.

It is urged that in this case the error complained

of was harmless; but, where error is shown by the

record, there is no presumption that it was render-
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ed harmless or obviated during the trial, unless it

so affirmatively appears.

DuBois V. Perkins, 21 Or. 189, 27 Pac. 1044.

United States v. McCann (Or.) 66 Pac. 274-

(276) by Bean, C. J.

POINT II.

The court erred in admitting the evidence of

Henry Lepisto, the defendant, fixing and stating

the speculative value of his services to the plain-

tiff, for his alleged special, business and profes-

sional service in addition to the actual value there-

of, without any evidence or proof at any time in

the trial that the said Lepisto was qualified by ex-

perience, skill, education or otherwise, to know and

fix such value, as follows.

Transcript page 151.

By Mr. Hellenthal:

Q. : What was the reasonable value of those serv-

ices that you have testified to?

A.: A thousand dollars.

Q.: Figured on the basis of what you had been

earning before

—

A. (interposing): Yes; ordinary wages for un-

skilled labor.

Q.: What was the reasonable value of the serv-

ices considering the kind of services that ,you ren-

dered?

MR. COBB: We object.

Q. (continuing) : And the ordinary value placed

upon those services?
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ME. COBB: We object to that. He isn't shown

to be qualified to speak. In the first place, he has

not shown them to be any services except such as

might be rendered by any person—^no special skill

required—any person who can speak Finnish and

English.

THE COURT: Read the question, Mr. Reporter.

(Question repeated.)

THE COURT: I think I'll overrule the objec-

tion.

MR. COBB: We except.

THE COURT: You may answer.

A.: Considering the fact

Q. (interrupting) : Just place a value on it with-

out explaining. The question is plain.

A.: About $10,000.

Transcript, page 151.

This very matter had been before the court the

last thing on the previous day's examination of

Lepisto, had been fully presented by counsel, and

the very objection here made sustained and the tes-

timony excluded.

Transcript, pages 147-150.

Lepisto there testified (page 147, Transcript")

that his services were worth, figured at the rate of

wages ordinarily received by him, the sum of one

thousand dollars, but the court sustained the ob-

jection (page 150) to his testimony that he was

entitled to professional or extraordinary damages,

without any evidence that he had any such ex-
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perience or knowledge as would qualify him to so

testify.

In the case at bar the defendant Lepisto, after

stating his wages as a miner, and basing his testi-

mony on the wages paid to him as such, and the time

employed, was asked:

Q.: Now, figuring at your rate of wages that you

are generally given and figuring the time that you

put in for Tuppela, how much would that amount

to?

A.: Well, if I had been employed during all that

time at ordinary wages, it might have come up to

about a thousand dollars, I guess.

MR. COBB: How's that?

THE COURT: About a thousand dollars.

A.: About a thousand dollars.

Transcript, pages 147 and 151.

We submit this "guess'' was reasonably within

the rule, even if it were a "guess." But when on

page 151, Transcript, this witness was asked:

"Q.: What was the reasonable value of the serv-

ices considering the kind of services that you ren-

dered?"

And when, on page 152, Transcript, this de-

fendant witness answered, over the objection and

exception of the plaintiff:

"THE COURT: I think I'll overrule the objec-

tion.

MR. COBB: We except.

A: Considering the fact

Q. (interrupting) : Just place a value on it with-
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out explaining. The question is plain.

A.: About $10,000.''

there was such a palpable violation of the rule on a

verdict for $4,975.00 that it should result in a re-

versal of the case for this error.

The general rule in such cases, with the excep-

tions, is stated in Jones Commentaries on Evidence

(The Blue Book of Evidence), Vol. 2, Sec. 360, page

870, as follows:

"In the Ohio case referred to (Railroad Co. v.

Schultz, 43 Ohio St. 270, 54 Am. Rep. 805, 1 N. E.

324), some general propositions are contained

which, founded on the authorities carefully consid-

ered by Owen J., constitute an unfailing guide

to the law: 1. That witnesses shall testify to facts

and not opinions is the general rule. 2. Exceptions

to this rule have been found to be, in some cases,

necessary to the due administration of justice. 3.

Witnesses shown to be learned, skilled or experi-

enced in a particular art, science, trade or business,

may, in a proper case, give their opinions upon a

given state of facts. This exception is limited to

experts. 4. In matters more within the common
observation and experience of men, non-experts

may, in cases where it is not practicable to place

before the jury all the primary facts upon which

they are founded, state their opinions from such

facts, where such opinions involve conclusions ma-

terial to the subject of inquiry. 5. In such cases

the witnesses are required, so far as may be, to state

the primary facts which support their opinions. 6.

Where it is practicable to place palpably before the
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jury the facts supporting their opinions, the wit-

nesses should be restricted in their testimony to

such facts, and the jurors left to form their opin-

ions from these facts, unaided by the mere opin-

ions of the witnesses. 7. As the warrant for the

admission of the opinions of witnesses as evidence

is found in some exceptions to the general and very

salutary rule which requires that only facts be

stated to the jury, it is the duty of a reviewing court

to see that the admission of mere opinions as evi-

dence was within some one of the established ex-

ceptions to such general rule; and where it does not

appear upon the whole record but that the jury was
equally capable with the witnesses of forming an
opinion from the facts stated, it is error to admit
in evidence the opinions of witnesses."

Jones Commentary on Evidence, Vol. 2, sec.

360.

If it is sought to support the evidence of Lepisto

upon the similarity of his services to those of an

attorney the matter is equally in violation of the

rule stated in Jones, Vol. I, Sec. 169, pages 865, 866,

where it said:

*'With regard to personal services rendered with-

out any agreement as to the amount to be charged

for them, inasmuch as the law implies that they are

to be paid for at a reasonable rate, it is manifest

some means must exist for giving evidence of that

rate to the court. The mode of conveying it has

led to several nice distinctions, for while the plain-

tiff may produce testimony of the nature of the

service, and the necessary qualifications for it, and
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the value put upon it by witnesses competent to es-

timate its worth, the bare evidence of usual or prob-

able charges either by others or the plainti:ff him-

self will surely lead to some collateral issue and

render the testimony inadmissable. The proper

method is to produce evidence of the price which a

competent man would charge for that particular

service, or has charged for similar services. As to

attorneys and physicians, the law is very much the

same. The professional skill and standing of the

person employed, his experience, the nature of the

controversy, both in regard to the amount involved

and the character and nature of the questions raised

in the case, as well as the value of the services ren-

dered. In addition to this direct evidence, wit-

nesses who know what the usual fees for such serv-

ices are in the locality in which the services are

rendered, and who are familiar with the character

and standing of the attorney who renders them, and

with the services he has rendered, are competent to

give an opinion of the value of such services."

Jones Com. on Ev., Vol. 1, Sec. 169, pp. 865-

866.

Stanton v. Embry, 93, U. S. 548, 23 L. Ed. 983.

In the case at bar the defendant Lepisto was not

qualified by any evidence of his own, or any other

witness, as competent to give an estimate or value

of his services. On the contrary, such evidence was

specially barred by his counsel, for when the judge

admitted the testimony and said, *'You may an-

swer," Lepisto began his answer by saying: "A:

Considering the fact—" and w^as interrupted by his
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counsel; "Q. (interrupting): Just place a value

on it without explaining. The question is plain,"

whereupon Lepisto answered: *'A.: About $10,-

000."

Transcript, page 152.

That is all the testimony offered in this case in

support of the value of Lepisto 's services for Tup-

pela, above that of $1,000, which was based on his

rate of wages.

As to Lepisto 's qualifications the evidence shows:

*'Q.: All right. What is your occupation?

A.: Miner.

Q.: Foreman? A.: No, sir.

Q. : Shift boss ? A. : No, sir.

Q.: Just an ordinary miner, etc."

Transcript, page 158.

No effort was made by his counsel to qualify

Lepisto as a business man, except that Frank Oja

testified that he told Tupela, when Tuppela asked

him to assist him to get a lawyer, "but T told him

there's a man here can talk Finn language and talk

English and he's a far better man than I am for that

purpose," etc.

Transcript, page 112.

And Lepisto 's qualifications were thus limited to

a man who could talk both Finnish and English

better than Oja.

In an Oregon case Judge Bean clearly stated the

principle which applies as well to this case, and

said

:
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"It is an elementary rule of evidence that, except

in cases where expert opinions or testimony is com-

petent, a witness must state facts, and not draw con-

clusions from them, or give opinions. In actions of

this character, therefore, while a witness may state

the facts upon which the damage is predicated, he

cannot give his opinion concerning the amount of

damages resulting from any given act, because it

is the exclusive province of the jury to assess dam-

ages, under the rules of law declared by the court.

This question arose in Benton v. Severance, 22 Or.

91, 29 Pac. 200, and that case is decisive here. Be-

cause of the admission of improper evidence, the

judgment must be reversed and a new trial or-

dered."

United States v. McCann, 66 Pac. 274.

Dushane v. Benedict, 120 U. S. 630, 30 L. Ed.

810.

N. Y. & Col. Min. Co. v. Eraser, 130 U. S. 611,

32 L. Ed. 1031.

Stillwell Co. V. Phelps, 130 U. S. 520, 32 L.

Ed. 1035.

A case very similar in principle to the one at bar

is Forsyth v. Doolittle, 120 U. S. 73. There the rule

which we contend for in this case was followed; wit-

nesses acquainted with the character and worth of

the services rendered were fully examined before

the jury, and on objection to the instructions of the

trial court on that point the Supreme Court sus-

tained the trial court's actions and instructions.

The court did not adopt these principles and rules

in the case at bar, and thereby committed error;
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Forsyth v. Doolittle states the rule that should have

been followed, and this court should be reversed for

that failure.

The case of Humel v. Hoogendorn, 5 Alaska, 25

is a case exactly in line with the case at bar, and is

interesting and persuasive if not binding on this

court. 1. Because it states the correct rule. 2.

Because it has been followed by the courts in Alas-

ka for ten years without exception, and, 3, the re-

sult in that case was secured and approved by the

very clear statement of the law by the attorney for

the defendant who failed to follow it as judge in this

case.

Humell V. Hoogendorn was a suit for the value of

non-professional services similar to those rendered

by Lepisto in this case: the plaintiff alone testified

to the value of her services in that case ; and on that

point, on a motion for a new trial, the court said:

"I am also of the opinion that, with respect to the

amount of compensation the plaintiff should be al-

lowed, the court should have had before it evidence

of the usage or custom of the particular business

for which she was employed, at the place where she

was employed; it may be, under circumstances of

this particular case, such evidence, to be admissible

could be obtained here or in California, although I

am inclined to think it should be with reference to

the usage or custom obtaining at the latter place.

I cannot think that a plaintiff's mere opinion as to

what compensation she or he should be allowed in

any given case is sufficient to establish the amount
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of compensation to be allowed; and beyond the ex-

pression of the plaintiff's opinion in this case there

is no evidence of the value of her services, and she

is admittedly inexperienced in the matter for which

she was employed."
* * * *

"Her testimony, it seems to me, on that point is

entirely worthless, based solely on her opinion, sup-

ported by no proof of her experience in such mat-

ters, and even though I had concurred in the view

that she was entitled to be paid a per cent on the

whole profits realized from the stock and other

transactions connected incidentally with the real

contract of the parties, I could not have allowed the

judgment to stand, which in my view of the case is

out of all proportion to the services rendered and

the results accomplished by the performance of the

real contract as I conceive it to have been. For the

foregoing reasons the motion for a new trial will be

granted and an order directing the same to be en-

tered."

Humel V. Hoogendorn, 5 Alaska, 25 (30).

The Alaska court cited stood on the rule announc-

ed by the Supreme Court in Stanton v. Embry, 93

U. S. 548-557.

The rule in suits for attorneys fees is stated in

Coco Cola V. Moore, 256 Fed. 640, Eighth Circuit,

where the court said:

"It is likewise true that the defendant's officers

were not qualified as laymen to express an opinion

as to the reasonable value of the service of counsel.

Such evidence can only be given by members of the
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bar. Howell v. Smith, 108 Mich. 350, 66 N. W. 218;

Hart V. Vidal, 6 Cal. 56 ; Chamberlayne on Evidence,

Sec. 2163."

We submit that under the well established rule

of evidence it was error to permit the defendant

Lepisto, a witness without any knowledge or experi-

ence in such matters to testify or give his halting

opinion as to the value of his services; the answer,

"About 10,000," being the only testimony in the

case as to that value, and the jury having returned

its verdict for $4,975, being a sum far greater than

the sum of $1,000 which he based on his rate of

wages, it is the duty of this court to reverse the case

for this error of the trial court.

Whether this court may reduce tlie verdict in this

case to $1,000, which Lepisto fixed as the sum due

on his rate of wages, is suggested and left to the

court's judgment.

POINTS III AND IV.

These points and assignments of error seem to be

covered in the argument on Point 2 and are sub-

mitted on that argument.

POINT V.

The court erred in admitting the evidence of

Lepisto, defendant, and permitting it to go to the

jury, of the terms and conditions, and his services

thereunder, of the alleged agreement between I^op-
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isto and Tuppela, the plaintiff, of December 28,

1918, as stated in the assignement of error number
5 at page 229 of the Transcript.

The testimony objected to will be found on page

154 of the Transcript, and opens with this question:

"Now, Mr. Lepisto, yesterday you testified as to

having entered into an agreement with Mr. Tuppela
at Mr. Oja's house on December 28, 1918, as I re-

member it. What did you agree to do under that

agreement and what did Tuppela agree to pay you
for your services under that agreement?''

Lepisto was then permitted to testify to the mak-
ing of the oral agreement of Dec. 28, 1918, with Tup-

pela and that he agreed to do everything he could

to find an attorney for Tuppela, etc.

That agreement of Dec. 28, 1918, was the subject

of a former suit between these same parties, and the

Findings of Fact, Conclusions of Law, and Final

Decree in that suit will be found on pages 38-42,

Transcript in this case. That suit v^as based upon

the same agreement facts as the suit in this case.

In his instructions to the jury in this case found

at page 219, Transcript, the trial judge in this case

instructed the jury:

"You are further instructed that the agreement
testified to between Lepisto and Tuppela as having
been made on or about December 28, 1918, was held

by this court as void and the defendant cannot re-

cover anything under such agreement even if the

a,<:ireement was actually made, because the decision

in that case has settled that and binds both the plain-
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tiff and the defendant.

''But if you find that Tuppela and Lepisto did

make the agreement as claimed by Lepisto, then

you may consider that agreement as claimed, for

the purpose only of fixing the reasonable value of

Lepisto 's services, if you find that he did render

any services. The amount fixed in that agreement,

if you find it was made, is not in any way control-

ling upon you and you should consider it only in ar-

riving at the reasonable value of the services as

herein defined; and, in considering this agreement

you should take into consideration all the surround-

ing circumstances inducing the entering into ol

such agreement by Tuppela, including Tuppela 's

mental condition and his financial circumstances.

If, however, you fail to find that any agreement

was made between Tuppela and Lepisto, as claimed

by the latter, then you will entirely disregard Lep-

isto 's testimony as to the amount of compensation

he was to receive under the agreement."

Transcript, pages 219-220.

By the admission of the testimony of Lepisto in

support of this oral agreement of December 28,

1918, which the court had in the former case de-

creed to be void (Transcript, page 41-42), the court

said to the jury in this case they might again use it

as a standard of value, and might find a verdict

based on it, not to exceed the demand for judgment

in this case, i. e. $25,000.

We understand the court did this under the rule

which permits such facts to go to the jury as a part

of the res gestae, but we think that rule cannot
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be thus applied in this case for this reason: The first

case brought by Lepisto against Tuppela was

brought on the oral agreement, and in the Answer

in this case, the same claim is again pleaded in the

First Counter Claim, while the Second Counter

Claim sets up a cause on quantum meruit—but both

based on the same facts.

Now, the two causes of action—that for a specific

contract for a fixed amount, and that on quantum

meruit, on the same facts, cannot both be true.

One or the other is false and untrue. Either there

was a specific agreenaent for a fixed sum to be paid

for the services agreed to be rendered, or there was

not. The case at bar is based upon the sworn al-

legations that there was not any specific agreement

for a fixed sum, but only an agreement to pay the

reasonable value of the services rendered, yet the

court allowed the evidence in support of the spe-

cific agreement for a fixed sum, and the services

rendered under that alleged agreement, to go to the

jury as a standard by which they might find a ver-

dict in the cause on quantum meruit.

We submit that neither the rule of res gestae

nor any other rule of evidence has ever been carried

so far and that this action of the court in admitting

that evidence for that purpose was palpable error,

tending to and did mislead the jury, and the judg-

ment ouaht to be reversed for that reason.
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POINT VI.

The court erred in sustaining the verdict of the

jury for $4,975, and entering judgment against the

plaintiff thereon for that amount, over the objec-

tion and exception of the plaintiff, because of mis-

conduct by the jury in allowing the defendant ex-

cessive verdict in that amount, which appears to

have been given by the jury under the influence of

passion and prejudice, and being a sum largely in

excess of that justified by the evidence in the case,

and in violation of the instructions given to the jury

by the court.

We think the jury, under all the evidence in the

case, should have limited, and should have been re-

quired by the court to limit, its verdict to a maxi-

mum of $1,000, which Lepisto testified was the

maximum value of all his services rendered to Tup-

pela based on the standard of his highest wages at

the time. >

Transcript, pages 147-151.

There was no evidence of any kind in the case,

not a scintilla from any witness whatever, that his

services were worth to exceed the sum of $1,000,

except his bald opinion, given without explanation

or proof of prior experience or knowledge of the

^^alue of such services, at page 152, Transcript.

Notice, also, how careful his counsel was to pre-

vent him from giving any proof or evidence of ex-

perience or knowledge of such value of such serv-
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ices as he claims to have rendered. On page 152,

Transcript, when the court overruled our object-

tions and allowed him to testify, baldly, of the value

of such alleged services, beyond the sum of $1,000:

*'THE COURT: You may answer.

A.: Considering the facts

Q. (interrupting) : Just place a value on it with-
out explaining. The question is plain.

A.: About $10,000."

Transcript, page 152.

We also urge that the jury was prejudiced by the

action of the court in compelling them to fix the

amount of their verdict by comparison with the al-

leged agreement of Dec. 28, 1918, for one-half of

the whole Tuppela estate—$75,000

!

Using these standards—$75,000 and $10,000—the

jury, assuming the court had approved both, were

so misled and prejudiced that they felt they must

allow the defendant more than $1,000, and fixed on

the amount of their excessive verdict—$4,975.

This verdict is based upon the allegations in the

defendant's Answer in this case, paragraph 1, in

his second counter claim, which reads as follows:

I.

That between the 20th day of December, 1918,
and the 20th day of December, 1919, the defendant
Henry Lepisto performed services for, and render-
ed assistance to John Tuppela at the special instance
and request of said John Tupepla, which services

and assistance were reasonably worth the sum of

Twenty-five Thousand Dollars, for which the said
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John Tuppela agreed to pay the defendant Henry
Lepisto their reasonable value; which said services

consisted of services rendered in connection with
the case of John Tuppela vs. Chichagoff Mining-
Company referred to in the complaint, consisting

particularly in providing the defendant Tuppela
with room and board, studying the facts on which
said Tuppela based his right of recovery against the

Chichagoff Mining Company and explaining said

facts as well as interpreting for said John Tuppela
and using his personal influence and standing in the

community in procuring an attorney or attorneys

in handling said case aforesaid and assisting said

attorneys in connection with said litigation and as-

sisting said Tuppela by paying for his laundry and
advancing him small sums from time to time.

Transcript, page 17.

This paragraph from the answer, on which this

judgment is based, discloses (1) that the services

alleged as a basis for recovery are the same services

alleged in the former case brought by Lepisto

against Tuppela (Transcript, pages 38-42), and the

same services charged for under specific contract

in defendant's first counter claim in his Answer in

this case (Transcript, pages 13-16), and (2) are the

same services which Lepisto stated were of the value

of "About $10,000," and then of the value of $1,000,

as measured by the standard of his highest maxi-

mum rate of wages, at pages 147, 151, Transcript.

Upon this muddle of allegations, and misled and

prejudiced by the action of the court in admitting

evidence in support of the first claim by Lepisto of

$75,000, being one-half of the Tuppela estate, and
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the admission of Lepisto's bald and unsupported

statement of $10,000 value, the jury gave him a ver-

dict for $4,975, wholly in violation of the rules of

law and without a scintilla of evidence to support

it, beyond a doubtful $1,000.

Both the court and the jury appear to have been

misled by prejudice in the case, and the verdict

ought to be set aside and a new trial granted.

POINT YII.

Our assignments of error numbers 7 and 9 are sub-

stantially the same, and will be presented together.

The court committed error and an abuse of the

discretion vested in him by law, by which the plain-

tiff was prevented from having a fair trial in this

case in this: In overruling plaintiff's motion for a

new trial upon the various grounds stated therein,

and in sustaining the verdict of the jury for the ex-

cessive sum of $4,975, and entering judgment there-

on against the plaintiff in said sum over plaintiff's

objections and exceptions.

Every point reserved in our assignment of errors

and presented and argued in this brief was fairly

presented and argued to the judge of the trial court

on the motion for a new trial, and was denied by him.

(Transcript, page 47.)

Ordinarily the ruling on a motion for a new trial

is a matter of discretion with the trial judge, and

his denial thereof will not avail on appeal. But
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where there is an abuse of discretion in the refusal

to grant the motion, that may be considered on ap-

peal as any other error, and if apparent from the

record will be good ground for reversal. By "abuse

of discretion,'' it is not necessarily meant, and cer-

tainly not meant at all in this case, that any wilful

wrong has been attempted to be done, but only that

on a clear case of right he refused to grant the new

trial.

"If the trial judge abuses this discretion, the ap-

pellate court will correct such abuse. By 'abuse of

discretion' is here meant a clearly erroneous conchi-

sion and judgment—one that is clearly against the

logic and effect of such facts and circumstances, or

the reasonable, probable and natural deductions to

be drawn from such facts and circumstances."

Richardson v. Augustine, 49 Pac. 930 (933).

Starr v. State, 115 Pac. 356 (363\

"And the appellate court will not interfere with

or control the action of the court below in such case,

unless it has been guilty of a clear abuse of discre-

tion. By abuse of discretion, within the meaning of

that rule, is meant an error in law committed by the

court
'

*

Anderson v. Englehart, 108 Pac. 977, 18 Wyo.

409.

Weaver v. Richardson (Wyo.), 132 Pac. 1148

(1151).

Joyce on Injunctions, Vol. 1, Sec. 118.

High on Injunctions, Vol. 2, Sec. 1696.

An abuse of discretion is said to occur when the

court exceeds the bounds of reason, all the circum-

stances before it being considered. Sharon v. Shar-
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on 75 Cal. 1, 16 Pac. 345, 366; Root v. Bingham, 26

S. D. 118, 128, K W. 132.

Ind. Steel Co. v. N. M. Cent. Ry. 178 Pac.

842, 844.

Deeds v. Deeds (Kan.) 196 Pac. 1109 and

citations.

In the case at bar we think it was clearly the duty

of the trial judge to have granted the motion for a

new trial upon the evidence and the law before him,

and because he did not we think there was such an

''abuse of discretion," such a clear denial of plain-

tiff's right, as to justify this court in reversing the

case with instructions to do so.

However, if on the whole record now before it

this court is able to examine all the matters com-

plained of, and decide them on this writ of error, it

may determine to do so without considering this

error.

POINT VIII.

The court erred in sustaining the verdict of the

jury for the excessive sum of $4,975, and entering

judgment against the plaintiff, because the said

verdict was given and returned in violation of the

instructions of the court as follows (underscoring

mine)

:

''In estimating the value of said services, how-

ever, you are not to take into consideration the im-

portance of the case of Tuppela against the Chich-

agoff Mining Company, or the amount involved

therein, or what may have been afterwards recov-
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ered from the Chichagoff Mining Company. The

value of the services rendered, if any, is identically

the same whether the case is important or triflmg,

or whether the amount involved or recovered there-

in was large or small. There having been no spec-

ial profession or skill involved in the matters alleg-

ed in the counter claim, the recovery, if any, by

Lepisto, under this counter claim should be the rea-

sonable value of the services he rendered.
'^

Transcript, page 218.

We submit that under the underscored portion of

that instruction, since there was ^^ no special profes-

sional skill involved in the matters alleged in the

counter claim, on which the judgment is based, the

jury could not legally have returned any verdict

against the plaintiff in excess of the $1,000 which

Lepisto testified was the value of his actual non-

professional services, fixed by him on the basis of

his then rate of wages.

There being "no professional skill involved,"

there could, of course, be no judgment for any serv-

ice or claim for "professional skill." And there is

not a scintilla of evidence in the record that the non-

professional services testified to were of any greater

value than $1,000.

The second counter claim on which the judgment

was based does not declare for any "professional

skill," and none being "involved, '' the jury neces-

saxily violated this positive instruction of the court,

and the verdict for $4,975, being clearly beyond all

the proof of value of the non-professional serv-
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ices performed, as testified to b}^ Lepisto, the only

witness on that matter, the verdict must be set aside

as not based on any testimony in the case, but only

on prejudice, being clearly returned in violation of

the court's instructions and against all the evidence

in the case. The case should be reversed for that

reason.

Finally, the plaintiff brought this suit to recover

the sum of $1,833.33 on the injunction bond, and a

cost item of $25; to the item of $1,833.33 there was

no defense offered, and as it was clearly established

by plaintiff's evidence plaintiff was entitled to a

judgment for that sum and his $25 cost item on the

face of the record. It seems the jury disallowed the

item of $1,833.33, but allowed the item of $25, which

it subtracted from $5,000, this fixing the verdict at

$4,975. So, in effect, the verdict against the plaintiff'

really amounts to the sum of $4,975, and the dis-

allowed item of interest on the bond amounting to

$1,833.33 or the total sum of $6,808.33.

We submit to this court that on this record the

judgment of the lower court should be reversed;

but it may be the court will allow the plaintiff the

sums of $1,833.33 and $25, and subtract from th(^

total of both, $1,858.33, the sum of $1,000, establish-

ed as the maximum due to Lepisto, and order judg-

ment in the lower court in favor of the plaintiff in

the sum of the difference, or $858.33.

Respectfully submitted on this brief and argu-

ment.

JAMES WICKERSHAM,
Attorney for Plaintiff in Error.




